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GOOD FAITH NEGOTIATIONS;
SO WHAT DO YOU HOLD DEAR?

Several years ago and shortly before his death my father, in his inimitable way, asked
me whether | truly understood the meaning of ‘sincere’. | stumbled through a couple of
bland interpretations before he fixed me with a gimlet eye and said with the impatient
air of someone with not much time remaining to pass on important lessons:
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tuning up his back country skis. i.e. when letters were sealed with hard wax, if you trusted someone not to read the
contents when hand delivering a communication, you would not seal it. And to this day
Miss Manners would tell you when having a friend deliver a letter for you, you should
not seal it. You trust them, very simply, to do the right thing. To be, in a word, sincere.

O ff I C e L e aS e Not too complicated right?

@ 206-624-0000 Whereas in many other businesses a verbal agreement can be enforceable, under real
©206-464-1389 estate law, a lease or a purchase and sale agreement, in order to be enforceable, must be in
writing, and signed by both parties. And here, as is so often the case, the law constitutes
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changes would be either to the potential benefit or detriment of one or other party in a
transaction. So if you shake hands on all the key points of a deal but during the process
of documentation and prior to signature, a better offer is received, do you still have the
moral obligation to go through with it? 1 know what my father would say.
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For a strict legal interpretation however. | turned to a trusted friend, Ellen Dial,
Attorney at Perkins Coie and President of the Washington State Bar Association for
her take: “To me, the moral good faith we hope for in a deal is breached when one party
asks the other to expend time and resources to prepare and/or negotiate a deal when the first
party really doesn't intend to follow the negotiations through to completion. For that reason,
many letters of intent include a binding obligation to negotiate in good faith for a stipulated
period of time. That brings in not only the moral, but also the legal duty of good faith and
fair dealing. As you know, Washington implies a duty of good faith and fair dealing in all
binding contracts. That duty requires parties to make good faith efforts to perform their
contractual duties and to deal fairly with one another. It also requires parties to refrain from
deception and from interfering with the other party’s ability to have the benefit of the bargain
that has been struck. In all cases, however, the duty applies only to a binding contractual
TABLE OF CONTENTS commitment. If a letter of intent is nonbinding as to the terms of the deal, but binding as to
the obligation to negotiate in good faith, that gets parties one step further down the road to
a successful negotiation.”
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So the bottom line is that when negotiating on behalf of a ten-
ant or buyer one can never assume that a deal is done until it is
signed by both parties. It is easy to claim that the negotiations
are/were in good faith but the acid test is simply, various techni-
cal protestations or justifications aside, whether one or other
party would walk away from their commitment simply to accept
a better offer. And if they choose to do so, letter of the law not-
withstanding, have they acted in good faith?

We always urge our clients to think very carefully before having
us submit a letter of intent on their behalf. Or accept one submit-
ted unless the landlord/seller involved is clearly of like mind. The
test, to our way of thinking is “would you honestly move forward
with this transaction if the recipient accepted all the basic terms?” in
other words, will you act on their stated intent. Or do they need
the ‘wax’ of a signature to induce performance? We trust not.

Washington's annual economy ranks 14th nationally at $238
Billion, based on 2004 Gross State Product figures. This
represents 2% of our National economy. Comparing this with
the recent Fortune survey of the 100 Best Companies to Work
For, Washington hosts 7 of the top 100 (REI - 9, Starbucks -
28, Microsoft - 42, Nordstrom - 46, Perkins Coie - 48, Russell
- 63, WAMU - 87). Although not altogether scientific, it is
encouraging to note that a state representing 2% of the economy
hosts 7% of the Best Companies to Work For.

The reasons for this fortunate imbalance are not nearly as
varying as the services these companies provide. Each of these
companies focuses on their people; recruiting top talent and
developing innovative programs to retain them. Everything from
exceptional benefits to tuition reimbursement to recognition to
profit sharing to lifestyle, these leading companies understand
the wave of the future. They all focus on their people.

In his Essentials Series, Tom Peters raves about the defining
ingredient for a successful business in today’s economy: Talent.

“The industrial age is over. The white collar paper-pushing age
is over. Great products are not enough. Great services are not
enough. The new sources of value-added are all about creativity,
imagination, and intellectual capital. And that stuff is all about...
talent. We have entered the age of Talent. People’s talent, their
creativity, their intellectual capital, their entrepreneurial drive is
all there is.”

How can your business benefit from recognizing these
observations and finding a simple way to enter the age of talent?
One of the most strategic solutions may be something as basic

Our experience over the last 25 years of negotiating in the
Greater Seattle area is that for the most part, both tenants and
landlords tend to honor their word. And it is far more enjoy-
able for all parties concerned to be involved in open and frank
negotiations. Once a deal in principal has been struck, remain-
ing issues, including signatures while obviously needed to make
the document enforceable and legally binding, should not be
misused as tools of leverage to change the deal or as scapegoat
to dishonor the contract.

As Hector noted in Shakespeare’s Troilus and Cressida
“...Life every man holds dear; but the dear man holds honour
far more precious-dear than life.”
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As always, we value your comments.

as your office space. Each of the 7 WA companies recognized
in Fortune’s Best Companies to Work For has their own image
that is reflected in their office space (retail included).

As you work on evolving your business, pay attention to what
leading companies are doing with their office space. How do
they set themselves apart? How do they use their office space
to recruit and retain top talent? How do they use their space
to inspire? How do they use office space to build community
within their organization?

You'll find that many of them are using their office space as a
business tool. There a number of things you can do now to move
in this direction.

1. Make space needs part of your

long-term business planning.

Thoroughly survey the market for opportunities.
Plan to negotiate from strength.

Tailor your lease to your business and your plan.
Implement rule #1 immediately.
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Looking at your office space as a strategic asset can lead to an
important step in the evolution of your company. Your culture
is a product of your corporate values and the talent who make
up your company.
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